INTRODUCTION
We are nearing the convergence of all media.
2 Video games, virtual worlds, social media, and mobile apps have joined the litany of public entertainment alongside theatre, dance, music, art displays, film, and television. Sometimes described as transmedia, the phenomenon merely reflects that the streams of commerce have crossed and content producers and advertisers can no longer differentiate works based on their technological format 3 or the windows of distribution. 4 not eliminate the obligation to prohibit fraudulent advertisements or the ability to tax the sale of newspapers.
By looking at these two trends and the surrounding constitutional jurisprudence, it may be possible to develop a new approach to commercial regulation of interactive media that provides predictable rules and useful commercial markers for industry. Part I of this Article reviews the Court's expansion of the First Amendment from newspapers to motion pictures, and finally to video games. Part II then compares the expansion of the First Amendment with the more modest development of free speech jurisprudence in the context of commercial speech. Part III looks at a particular aspect of commercial speech regulation in the context of Federal Communications Commission (FCC) and FTC regulations of commercial content. And Part IV then builds upon this existing regulatory framework to suggest a reformulation of publicity rights that are consistent with the Constitution, the interests of the public, and the rights of individuals to control their rights of publicity.
I. INTERACTIVE Is NOT EXCEPTIONAL-SO IT NEEDS NO GREATER REGULATION
Throughout history, critics of broader First Amendment protection have suggested that new forms of entertainment should be afforded only limited legal protection.1 2 In Mutual Film Corp. v. Industrial Commission, 1 3 (generally referred to as "The Mutual"), the Supreme Court had an early opportunity to provide broad free speech protections for film.1 4 The Court took a very different approach:
Are moving pictures within the [First Amendment] principle, as it is contended they are? They, indeed, may be mediums of thought, but so are many things. So is the theatre, the circus, and all other shows and spectacles, and their performances may be thus brought by the like reasoning under the same immunity from repression or supervision as the public press,-made the same agencies of civil liberty....
We immediately feel that the argument is wrong or strained which extends the guaranties of free opinion and speech to the multitudinous See Minn. Star & Tribune Co. v. Minn. Comm'r of Revenue, 460 U.S. 575, 581 (1983) ("Clearly, the First Amendment does not prohibit all regulation of the press. It is beyond dispute that the States and the Federal Government can subject newspapers to generally applicable economic regulations without creating constitutional problems."); see also Globe Newspaper Co. v. Comm'r of Revenue, 571 N.E.2d 617, 618 (Mass. 1991) (striking down a discriminatory tax as a violation of the First Amendment).
shows which are advertised on the bill-boards of our cities and towns ... and which seeks to bring motion pictures and other spectacles into practical and legal similitude to a free press and liberty of opinion.' 5 This approach was rejected in dicta thirty-three years later in 1948,16 and by a decision four years after that.' 7 But even after rejecting exclusion of First Amendment protection for motion pictures, the Court was unwilling to abandon all concerns regarding this potentially insidious medium:
To hold that liberty of expression by means of motion pictures is guaranteed by the First and Fourteenth Amendments, however, is not the end of our problem. It does not follow that the Constitution requires absolute freedom to exhibit every motion picture of every kind at all times and all places. . . . Nor does it follow that motion pictures are necessarily subject to the precise rules governing any other particular method of expression. Each method tends to present its own peculiar problems.' 8 Courts, along with Congress and federal regulators, have continued to struggle with exceptional concerns regarding various media such as radio 9 and television.
20
Just as motion pictures were once thought exceptional because of their vividness and insidious ability to shape opinion while entertaining, and television ' Id. at 243-44. Interestingly, the Court had no reason to address this issue since it had yet to reach state laws under the First Amendment. See Gitlow v. New York, 268 U.S. 652, 666 (1925) (providing for the first time liberty of speech and of the press as within the Due Process Clause of the Fourteenth Amendment).
16 United States v. Paramount Pictures, Inc., 334 U.S. 131, 166 (1948) (upholding broad antitrust action against motion picture studios).
17 Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 502-03 (1952) . 18 Id.
19 See, e.g., FCC v. Pacifica Found., 438 U.S. 726 (1978) (upholding fine and prohibition for broadcast of George Carlin's "Seven Dirty Words" comedy routine). In FCC v. Fox Television Stations, Inc., 132 S. Ct. 2307 Ct. (2012 , the Supreme Court struck down the regulations regarding the amendments to the broadcast indecency guidelines. Id. at 2318. The Court found the notice and application process violated the Due Process Clause of the Fifth Amendment. Id. at 2317-18. Although the Court had earlier upheld the regulation from attack under the Administrative Procedure Act, it had remanded for the lower courts to address the constitutional issues. Id. at 2320. In a short concurrence Justice Ginsburg called into question the continuing validity of Pacifica. Id. at 2321 (Ginsburg, J., concurring). 20 See, e.g., Red Lion Broad. Co. v. FCC, 395 U.S. 367, 390 (1969) (regulating broadcast television under scarcity doctrine). To the extent that the Court struck down the current indecency regulations in Fox Television Stations, the-continued reliance on the scarcity doctrine is even more tenuous. The particular doctrine involved in Fox Television Stations and Red Lion does not directly apply to video games, virtual worlds, or social media. See Fox Television Stations, 132 S. Ct. at 2307; Red Lion, 395 U.S. at 367.
[No. 2 has been treated as exceptional because of its pervasiveness and ubiquity in the home, questions have persisted that video games and Internet content are exceptional because of their interactivity.21 "Virtual worlds are something different from traditional forms of media . . . . The most compelling element of virtual worlds, it turns out, is not the powerful graphic technologies they employ but the very real social interactions that occur through that technology." 22 Concerned about the uniquely immersive nature of video games, legislatures in several states tried to protect minors by prohibiting violent, first-person shooter or sexually offensive video games. The Supreme Court addressed this issue directly when it struck down the California law regulating access of violent video games to minors. In Brown v.
Entertainment Merchants Ass'n, 24 the Supreme Court rejected the argument that interactive video games represent an exceptional medium requiring additional regulation. 5 The Court dismissed the argument almost out of hand: "As for the argument that video games enable participation in the violent action, that seems to us more a matter of degree than of kind." Government argued in Stevens that lack of a historical warrant did not matter; that it could create new categories of unprotected speech by applying a "simple balancing test" that weighs the value of a particular category of speech against its social costs and then punishes that 21 Brown v. Entm't Merchs. Ass'n, 131 S. Ct. 2729, 2737-38 (2011) ("Califomia claims that video games present special problems because they are 'interactive,' in that the player participates in the violent action on screen and determines its outcome.").
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category of speech if it fails the test. We emphatically rejected that "startling and dangerous" proposition.
7
The implications of Stevens on new technological innovation and communication were squarely before the Court in Brown, and the Court's depiction of video game violence as different in degree rather than kind suggests a jurisprudence that will reject any claims of technological exceptionalism. As viewed by the Brown and Stevens courts, legislative action cannot reduce the scope of the First Amendment. Since the Court will reject all claims of exceptionalism and it will not permit efforts to expand the categories of unprotected speech, the regulation of video games and virtual worlds will be treated the same as it is for other media. Where these media involve commercial activities, therefore, the traditional Supreme Court jurisprudence on commercial speech applies.
II. COMMERCIAL SPEECH RETAINS INTERMEDIATE SCRUTINY-FOR Now
Traditionally, in cases that are predominantly commercial, the Supreme Court has applied an intermediate standard of scrutiny.
2
As explained in Central Hudson
Gas & Electric Corp. v 
. Public Service Commission,
Commercial expression not only serves the economic interest of the speaker, but also assists consumers and furthers the societal interest in the fullest possible dissemination of information. In applying the First Amendment to this area, we have rejected the "highly paternalistic" view that government has complete power to suppress or regulate commercial speech.... Nevertheless, our decisions have recognized "the 'comomonsense' distinction between speech proposing a commercial transaction, which occurs in an area traditionally subject to government regulation, and other varieties of speech." 2 9 Under the Central Hudson test, "government laws and regulations may significantly restrict speech, as long as they also 'directly advance' a 'substantial' Building on the Stevens approach to the First Amendment, in Sorrell v. IMS Health Inc., 3 2 the Supreme Court invalidated a Vermont law barring the sale of doctor prescription information to pharmaceutical companies for the purpose of marketing prescription drugs to doctors. 33 The law was designed to stop the practice of detailing-a form of commercial profiling-whereby pharmaceutical companies would target sales to doctors of prescription drugs based on their prescription history.
34
While the purpose of the law focused on the sales methodology, the subject of the law focused on the access to information held by medical institutions. Moreover, the law was not a ban on the practice. Instead it required prescriber consent to the distribution of the information. 35 Nonetheless, the law singled out the pharmaceutical companies for their later use of the content. The Supreme Court invalidated the law as a viewpoint-based restriction:
The legislature designed § 4631(d) to target those speakers and their messages for disfavored treatment. "In its practical operation," Vermont's law "goes even beyond mere content discrimination, to actual viewpoint discrimination." Given the legislature's expressed statement of purpose, it is apparent that § 4631(d) imposes burdens that are based on the content of speech and that are aimed at a particular viewpoint.
[The statute] is designed to impose a specific, content-based burden on protected expression. It follows that heightened judicial scrutiny is warranted. 36 The dissent raised concerns that the characterization was misplaced and greater emphasis should have been directed at the commercial nature of the statute. As the dissent pointed out, "our cases make clear that the First Amendment offers considerably less protection to the maintenance of a free marketplace for goods and services."
37
The distinction is critical in the ongoing line-drawing for regulation of commercial-like speech in interactive media. Even intermediate scrutiny is not required, the dissent in Sorrell continued, for "'sales practices' that are 'misleading, deceptive, or aggressive."' 3 8 The majority, however, refused to consider the aggressive use of the information as sufficient to support the law. The consequence may be a further narrowing of the situations under which the label commercial speech will protect a regulatory system from strict scrutiny under the First Amendment. 39 As such, any regime distinguishing commercial from noncommercial conduct must be very cautious in its prophylactic use of commercial regulation.
Despite the caution suggested, the recent line of Supreme Court cases on the First Amendment has not limited or abandoned the distinction between commercial and noncommercial speech. While the Court has refused to permit new categories of unprotected speech, the decisions have not signaled an end to regulation of commercial activities involving speech.
4 0 As such, now that video games are recognized as having full First Amendment protection, the role of publicity rights can best be understood as a form of commercial speech regulation by the states.
In my opinion the "commercial speech doctrine" is unsuited to this case, because the Federal Alcohol Administration Act (FAAA) neither prevents. misleading speech nor protects consumers from the dangers of incomplete information. A truthful statement about the alcohol content of malt beverages would receive full First Amendment protection in any other context; without some justification tailored to the special character of commercial speech, the Government should not be able to suppress the same truthful speech merely because it happens to appear on the label of a product for sale.
Id. at 491-92 (Stevens, J., concurring).
40 See, e.g., United States v. Alvarez, 123 S. Ct. 2537, 2554 (2012) (Breyer, J., concurring) (plurality opinion) ("Statutes prohibiting trademark infringement present, perhaps, the closest analogy to the present statute.. . . But trademark statutes are focused upon commercial and promotional activities that are likely to dilute the value of a mark. Indeed, they typically require a showing of likely confusion, a showing that tends to assure that the feared harm will in fact take place.").
III. COMMERCIAL REGULATION REMAINS PERMISSIBLE-

LESSONS OF THE FTC AND FCC
From recent Supreme Court jurisprudence, it follows that the commercial regulation of video games, virtual worlds, and social media must be conducted with a deft and gentle hand if regulators hope to have the regulation survive constitutional scrutiny. Online publicity rights and the revised FTC endorsement guidelines provide an effective test-set of state and federal commercial regulation that affects free speech. The FTC guidelines have been more narrowly crafted and as such these may provide a way forward to avoid the more problematic jurisprudence developing regarding publicity rights. A review of various FTC regulations highlights the framework that exists for the regulation of commercial activities in video games, virtual worlds, and social media. Although there are aspects that may overstep constitutional authority, these guidelines generally provide a successful road map for navigating the challenges of constitutionality and commercial regulation.
A. FTC's Incremental Growth in Governance of Online Commercial Speech
Responding to the growing importance of consumer testimonials and the increased role of blogs and social media in marketing, the FTC amended and updated its Guides Concerning The FTC Endorsement Guidelines also govern materially omitted information regarding any relationship between the advertiser and the endorser. "When there exists a connection between the endorser and the seller of the advertised product that might materially affect the weight or credibility of the endorsement (i.e., the connection is not reasonably expected by the audience), such connection must be fully disclosed." 4 The examples include websites, social media, television, and blogs. Although the examples do not include video games, they are merely illustrative and not exhaustive. The.FTC Endorsement Guidelines could certainly reach content in both video games and virtual worlds.
There is an open question whether the guidelines cover incidental gifts such as show tickets for reviewers, free shipping, discount coupons, or other items. To keep the guidelines within commercial speech contours, the materiality requirement for the endorsement connection should be taken seriously by the FTC. At least two student notes take the position that regulations reach noncommercial speech of bloggers when applied to these de minimis items.
49
The guidance language providing a standard that requires disclosure if the consideration "might materially affect the weight or credibility of the endorsement" 50 seems rather prophylactic and overbroad, given that the consequence is to compel speech-in the form of additional disclosure-by the party making the endorsement. Terms such as "might" seem much less rigorous than requiring "information that is important to consumers and, hence, likely to affect their choice of, or conduct regarding a product"-the standard the FTC applies in its actions. As noted in the Commission's policy statement, a material representation, omission, act or practice involves information that is important to consumers and, hence, likely to affect their choice of, or conduct regarding, a product. Consumers thus are likely to suffer injury from a material misrepresentation. A review of past Commission deception cases shows that one of the factors usually considered, either directly or indirectly, is whether or not a claim is material.
Id. at 165-66 (citations omitted). A footnote to the quoted text added that "an act or practice need only be likely to cause injury to be considered deceptive. Actual injury is not required." Id. at 166 n. 11.
When litigating claims, " [t] he FTC applies a three-pronged test to determine deceptive advertising, asking whether '(1) a claim was made; (2) the claim was likely to mislead a reasonable consumer and (3) the claim was material. "' 52 Because the Guidelines act as mere guidance, the better interpretation is that disclosure of the connection between the seller and the endorser is the preferred path whenever there is the potential for misrepresentation. But the misrepresentation can only violate section 5 of the FTC Act if it rises to the level of materiality. Since a party will not be liable for violating the FTC Endorsement Guidelines, only the Act, such an understanding makes some sense, though it does suggest that the rulemaking has the potential to create a chilling effect on speech.
A second constitutional issue lurks within the FTC Endorsement Guidelines. Certain types of endorsements require less disclosure than other endorsements. The discrepancy is based on the presumed historical expectations of the reasonable consumer:
The Commission acknowledges that bloggers may be subject to different disclosure requirements than reviewers in traditional media. In general, under usual circumstances, the Commission does not consider reviews published in traditional media (i.e., where a newspaper, magazine, or television or radio station with independent editorial responsibility assigns an employee to review various products or services as part of his or her official duties, and then publishes those reviews) to be sponsored advertising messages. Accordingly, such reviews are not "endorsements" within the meaning of the Guides. Under these circumstances, the Commission believes, knowing whether the media entity that published the review paid for the item in question would not affect the weight consumers give to the reviewer's statements.
3
This distinction-based on an untested factual assertion-could raise concerns even under a standard of intermediate scrutiny. 54 To fit within the test, "the regulation must not 'distinguish favored speech from disfavored speech on the 55 Arguably, the FTC's distinction implies that traditional media reviews are less prone to coercion than consumer-based reviews, or that the assumed.editorial policies of traditional media more effectively protect the public. 56 The FTC does not explicitly endorse either of these positions, but the difference in regulation endorses a tiered value the FTC assumes exists among the public. By implication, the FTC is favoring traditional media over new media-newspaper and television critics over their counterparts on blogs and in social media.
As with the balance between broadcaster and cable operators at issue in Turner Broadcasting System, Inc. v. FCC, however, the mere existence of different guidance for the two categories is insufficient to require a strict scrutiny analysis of the guidance.
5 7 In Turner, Congress provided substantial support for the important government interests at stake in the disparate treatment between cable operators and broadcasters. Were a court to find that the lack of such findings further suggested a content-based bias or a failure to meet the intermediate scrutiny standard, the FTC Endorsement Guidelines could be deemed unconstitutional. Additional guidance that eliminated the distinctions among media could readily remedy the disparate treatment, a step that is likely to occur as public perception about credibility becomes better documented.
Despite these two limited concerns over the constitutionality of the FTC Endorsement Guidelines, the guidelines are likely to meet the ongoing constitutional scrutiny precisely because the update to accommodate new media has not radically altered the approach taken by the FTC. Instead, the new approach has extrapolated well-established principles of materiality and the likelihood-tomislead standard for claims and omissions. 5 9 By applying the established legal doctrine, the factual differences between traditional media and new media have little impact.
B. FCC's Modest Role in Regulating Commercial Speech
The FCC's active but limited authority to regulate commercial activities in broadcast media is another example of the constitutionality of the commercial regulation that may eventually be applied to video games, virtual worlds, and [W]hen money or other consideration for the airing of program material has been received by or promised to a station, its employees or others, the station must broadcast full disclosure of that fact at the time of the airing of the material, and identify who provided or promised to provide the consideration. This requirement is grounded in the principle that members of the public should know who is trying to persuade them with the programming being aired.
62
Sponsorships include such items as featuring products within the content of an episode.
It also covers payment to air segments on television shows, infomercials, and other paid time." It does not, however, include the commercials that interrupt general programming.
Even these requirements are rather minimal in effect. The disclosure requires little more than including a phrase "promotional consideration paid by" or "products provided by" placed in hurried end credits of a television episode.
Radio stations have an additional obligation to report any payments to employees to discourage payola-the practice of bribing DJs and programmers to promote certain acts or content. Under the law, station employees must disclose "any money, service or other valuable consideration for the broadcast of any matter over such station" to the station. 6 6 Violation of the payola disclosure can result in a one-year jail sentence and $10,000 fine. 6 7 Again, this is a rather minimal obligation to stop bribery and programming fraud, issues well within a regulatory police power. The FCC also bans one category of products-tobacco.
68 "Federal law prohibits the airing of advertising for cigarettes, little cigars, smokeless tobacco, and chewing tobacco on radio, TV, or any other medium of electronic communication under the FCC's jurisdiction." 69 The regulation, however, does not reside at the FCC and instead places this regulatory authority with the FTC and Food and Drug Administration (FDA).
70
Children's television has more significant limitations.
7 ' For example, "during the broadcast of TV programs aimed at children 12 and under, advertising may not exceed 10.5 minutes an hour on weekends and 12 minutes an hour on weekdays." 7 2
Relying on the much-maligned scarcity doctrine of Red Lion Broadcasting Co. v. 73 the FCC asserts jurisdiction to regulate the content of children's television as well as the ratio of advertising to content. 74 Interestingly, this rather explicit regulation of content has not been met with constitutional scrutiny.
FCC,
7 5 Alternatively, former FCC Chief Economist Thomas Hazlett and others suggest "broadcasters' acquiescence and willingness to support the 1997 [Children's Television Act] rules were in exchange for the free digital spectrum they were given in the late 1990s."76
These various media regulations are all impingements on the free speech rights of the broadcasters. But they have withstood industry challenge or constitutional scrutiny because they tend to limit specific conduct that is within the government's power to regulate, rather than directly limiting the rights of speakers. This points the way forward for appropriate regulation of video games, both by the government as regulator and through state laws protecting the publicity rights of their citizens. 
IV. THE AWKWARD RELATIONSHIP BETWEEN ONLINE PUBLICITY RIGHTS AND FREE SPEECH
In contrast to the incremental nature of implementation for the FTC Endorsement Guidelines, the recognition of individuals' publicity rights and the limitations of those rights in the new media of video games, virtual worlds, and online media has been a headlong and confusing descent. A review of the California approach to balancing the state's interest in protecting publicity rights with the court's duty to uphold free speech rights will highlight the need for an alternative formulation of state publicity rights.
In two California Supreme Court decisions, a new common law doctrine was established to separate a celebrity's rights of publicity from the free speech rights of the artist. 77 In Comedy III Productions, Inc. v. Gary Saderup, Inc., 78 the California Supreme Court revised its test for publicity rights in the context of commercial speech. The work in question-a Gary Saderup drawing of the Three Stooges-was sold on T-shirts. 79 The California Supreme Court made the threshold determination that "T-shirts at issue in [the] case did not constitute an advertisement, endorsement, or sponsorship of any product." 80 It therefore concluded that the sale of the T-shirts "does not concern commercial speech. As the trial court found, Saderup's portraits of the Three Stooges are expressive works and not an advertisement for or endorsement of a product."
8 ' Being expressive, of course, does not correlate one way or the other with proposing a commercial transaction.
82 T-shirts are precisely the type of merchandise that celebrities market."
3 They can also communicate a message.8 4 As a result, the better approach to these questions of mixed merchandise should 78 21 P.3d at 797. 79 Id. at 800 ("Saderup is an artist with over 25 years' experience in making charcoal drawings of celebrities. These drawings are used to create lithographic and silkscreen masters, which in turn are used to produce multiple reproductions in the form, respectively, of lithographic prints and silkscreened images on T-shirts. Saderup creates the original drawings and is actively involved in the ensuing lithographic and silkscreening processes."). As a result, the California Supreme Court approached the case as noncommercial speech that could nonetheless be prohibited speech. It determined that while there is a tension with the First Amendment, the statute could nonetheless be upheld, consistent with the First Amendment based on an analysis that balances the interests of the speaker with the interests of the publicity rights holder. It does this by adapting a portion of the copyright fair-use test as interpreted by the U.S. Supreme Court.
87
This inquiry into whether a work is "transformative" appears to us to be necessarily at the heart of any judicial attempt to square the right of publicity with the First Amendment.. .. [B] oth the First Amendment and copyright law have a common goal of encouragement of free expression and creativity, the former by protecting such expression from government interference, the latter by protecting the creative fruits of intellectual and artistic labor. * The statement regarding the First Amendment and copyright is certainly accurate. In assuming, however, that by borrowing a single factor from the fair use analysis of copyright, the appropriate balancing could be achieved, the Comedy III court may have oversimplified the task. This may be evident by the development of the test in subsequent applications. In applying the Comedy III test in Winter v. DC Comics, 89 the California Supreme Court explained the test as follows:
We developed a test to determine whether a work merely appropriates a celebrity's economic value, and thus is not entitled to First Amendment protection, or has been transformed into a creative product that the First Amendment protects. The "inquiry is whether the celebrity likeness is one of the 'raw materials' from which an original work is synthesized, or whether the depiction or imitation of the celebrity is the very sum and substance of the work in question. We ask, in other words, whether a product containing a celebrity's likeness is so transformed that it has become primarily the defendant's own expression rather than the 85 Comedy III, 21 P.3d at 802 (internal quotation marks omitted). California decisions make little distinction between the artistry necessary to create a T-shirt and the artistry necessary to create a communicative work. Although drawing on the transformative test from copyright law, 92 the decisions do not reference distinctions for the use of publicity rights for the sale of commercial articles that rest at the heart of publicity rights law.
California's publicity rights statute requires that the use of the right be used "on or in products, merchandise, or goods, or for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods or services, without such person's prior consent." 9 3 California common law, though complementing the statutory right, had not been applied to non-commercial interests. California's common law, the Comedy III court explains, relies on Dean William Prosser's influential article on privacy, separating common law rights of publicity from the other three types of torts enumerated by Prosser's analysis. (finding right of privacy statute does not apply to semifictional motion picture of deceased celebrity's life).
decision that nullified an earlier federal decision 97 granting publicity rights to a deceased celebrity in a film that was partly fictional.98 He recognizes the rights of publicity first described by Samuel Warren and Justice Louis Brandeis in their seminal article on privacy as requiring the sale or advertising of goods and services to invoke the right.
99
Prosser was not a fan of publicity rights. Nonetheless, he acknowledged their role within the quartet of rights first identified by Warren and Brandeis. 00 He acquiesced:
[T]here are a great many decisions in which the plaintiff has recovered when his name or picture, or other likeness, has been used without his consent to advertise the defendant's product, or to accompany an article sold, to add luster to the name of a corporation, or for other business purposes.' 0 Only when publicity rights were associated with the sale or advertising of goods or services could the right properly be actionable, according to Prosser as well as Warren and Brandeis.
There have been a number of decisions that have blurred publicity with false light privacy or extended the doctrine's reach into protected speech,1 0 2 but these decisions are thankfully rather few and wholly inconsistent with the Supreme Court's First Amendment jurisprudence. The Missouri Supreme Court framed the elements for right of publicity as follows: "(1) That defendant used plaintiffs name as a symbol of his identity (2) without consent (3) and with the intent to obtain a commercial advantage." By using the phrase "commercial advantage," the Missouri Supreme Court includes First Amendment protected content that relies on the goodwill of the individuals in the content for the sale of the publication. The decision recognizes the problem of this element but tries to separate out protected content from unfair commercial conduct:
By requiring that the jury find only that respondents "derived advantage from the use or publication of plaintiff's name," as opposed to a finding that respondents used plaintiffs name "with the intent to derive" or "for the purpose of deriving" an advantage, the jury was allowed to render a verdict that could have been based on the mere incidental result of the use rather than the intentional result. One can hardly doubt that the publishers of Sports Illustrated intend to take commercial advantage of the athletes featured in their news coverage, that a biographer selects her targets based not only on their newsworthiness but also on their popularity, and that a newspaper covers popular subjects not only when the subjects' popularity is "incidental." As the U.S. Supreme Court explained in New York Times Co. v. Sullivan,l06 "That the Times was paid for publishing the advertisement is as immaterial in this connection as is the fact that newspapers and books are sold.',1o 7 Newspapers need not be nonprofit to obtain the protection of the First Amendment and neither should comic books or other media. In all likelihood, an intent-based test reflects viewpoint restriction and is therefore prohibited under the First Amendment. As repeatedly noted by the U.S. Supreme Court, the threshold issue is whether the speech is "speech proposing a commercial transaction." 08 The sale of the comic book-like the sale of the newspaper-cannot satisfy the commercial transaction requirement. The test is not whether the objectionable speech proposes its own sale but whether the objectionable speech proposes the sale of some good or service. 09 In the former, the speech must meet the standards of Sullivan and its progeny; in the latter, the speech must meet the standards of Central Hudson and the cases that follow.
In this context, the ability to regulate titles, advertising, and marketing for content-books, films, video games, etc.-also becomes better understood. An advertisement for a noncommercial use of speech is not a proposal for dialogue between the speakers and their audiences, nor is it a commercial transaction. If that proposal were fraudulent or unrelated to the speech being offered, then like knowingly false speech in the defamation setting, it would have no protection.10 So under both Sullivan and Central Hudson, such speech could be regulated. As demonstrated in Rogers v. Grimaldi,"' an unfair competition approach serves this purpose well by providing full and robust accommodation for matters of public interest and types of speech contemplated by copyright and trademark fair use.' 12 Assuming then that courts apply a constitutionally valid version of the publicity rights analysis, they must address each of the elements of the tort and pay particular attention to the constraint that such regulation of speech is part of the interest in regulating commerce. In the case of Comedy III, for example, the goods were T-shirts. The outcome was wholly consistent with the common law approach of Prosser, though the opinion arguably gave too much credence to the artist who extracts the publicity rights of a celebrity to sell a product.
Integrating the commercial purpose test with the copyright fair-use test provides a road map for the category of communicative products such as T-shirts, mugs and collectibles. The actual first prong of the fair-use test asks what is "the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes."ll 3 This aspect of copyright law's first fair use factor invites a review of the purpose for the exploitation of the publicity right. Given that T-shirts play an important communicative role in society, had this factor been applied in Comedy III, this factor would tip the scales toward a finding of fair use for the defendant.
no See Cent. Hudson, 447 U.S. at 562-64 (discussing how commercial speech may be regulated when it fails to accurately inform the public and is more likely to deceive than to inform, or is related to illegal activity); Ohralik, 436 U.S. at 461-62 (finding a compelling interest in preventing fraud, undue influence, overreaching, and other forms of misconduct in solicitation).
"' Rogers, 875 F.2d at 1000 ("Where a title with at least some artistic relevance to the work is not explicitly misleading as to the content of the work, it is not false advertising under the Lanham Act."); see also At the same time, wide distribution of thousands of shirts would suggest primarily a commercial enterprise and diminish the likelihood of fair use.
More importantly, if the use in question is not to propose a commercial transaction, the fair-use test is not triggered, because the prima facie case is not met. But even if there is some commercial use, if the purpose of the commercial transaction also has a communicative purpose, then fair use might be applicable. As with copyright, this will in turn invite an analysis of the transformative nature of the use and a balance of the rights between the parties.l14
The Third Circuit approached this question from the perspective of Supreme Court commercial speech regulation. In Facenda v. N.F.L. Films, Inc., " 5 the Third Circuit addressed the commercial or communicative nature of a twenty-two minute video aired on NFL Network."' 6 The Facenda court applied a three-factor test "to consider in deciding whether speech is commercial: (1) is the speech an advertisement; (2) does the speech refer to a specific product or service; and (3) does the speaker have an economic motivation for the speech." 117 In Facenda, neither the length of the broadcast nor its distribution method on the NFL cable television network were sufficient to overcome the application of the test to "The Making of Madden NFL 06." The special was likely an infomercial created, designed, and aired to spur sales on the opening week of sales for the Madden 06 video game."
8 The Supreme Court's test for commercial speech, as applied by the Facenda court, fully complements the first prong of the fair use analysis focusing on commercial activity. As used in this manner, the commercial factor provides an essential tool for extricating courts from the inappropriate position of determining when speech is worthy of protection or when speakers are sufficiently transformative-or artistic-as to be granted additional constitutional protections.
Although the California Supreme Court did not feel the other fair use factors in the test were of assistance, the copyright fair-use test provides for a robust body of law and may prove instructive as publicity rights laws develop. This production is 22 minutes long and was shown on the NFL Network eight times in a three-day span leading up to the release of the video game to retail stores."). copyright factor, which looks to the economic impact, might be very helpful in certain situations.' 19 As applied, the "concern is not whether the secondary use suppresses or even destroys the market for the original work or its potential derivatives, but whether the secondary use usurps or substitutes for the market of the original work." 20 Since the fourth factor helps determine whether the unauthorized user is trying to compete in the marketplace with the owner of the rights instead of using the content for comment, criticism, or other transformative uses, the test could often prove very helpful.1 2 1 A licensor may be very concerned about the damage caused to the celebrity's ability to voluntarily license her identity to a competing company or even an unrelated company, if thrust into a marketing campaign for a product without consent. More practically, however, the question provides a mirror to the first copyright factor by asking whether the market impact of this use is primarily commercial or primarily communicative. Is the impact of the use to sell goods rather than any communicative activity of promoting a point of view?
Perhaps points of view are sometimes displayed on the side of a toaster. One can imagine, for example, selling a line of pet toys prominently featuring the pictures of celebrities who advertise fur coats. The tags and products propose a commercial transaction, but the use is to criticize and comment on the celebrity rather than to trade on the celebrity's goodwill.1 2 2 The balancing nature of the fairuse test should be sufficiently flexible to take this into account.
The California Supreme Court short-circuited both the use in commerce factor and the copyright fair use analysis, distorting the appropriate test for review. Instead of applying either the trademark or full copyright analysis, the California Supreme Court transformed the test into a focus on the quality and effectiveness of the communication. " [W] hen an artist's skill and talent is manifestly subordinated to the overall goal of creating a conventional portrait of a celebrity so as to commercially exploit his or her fame, then the artist's right of free expression is outweighed by the right of publicity." 2 3 An artist's right to speak should not be Summarizing the developing state law of California regarding the tension between publicity rights and free speech, the Kirby court explained:
The [transformative] test simply requires the court to examine and compare the allegedly expressive work with the images of the plaintiff to discern if the defendant's work contributes significantly distinctive and expressive content; i.e., is "transformative." If distinctions exist, the First Amendment bars claims based on appropriation of the plaintiff s identity or likeness; if not, the claims are not barred.' 3 '
124 The Supreme Court has long recognized that the law and its judiciary should not be in the business of making value judgments on the merits of a work. See Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 250-51 (1903) ("If there is a restriction it is not to be found in the limited pretensions of these particular works. The least pretentious picture has more originality than in the directories and the like, which may be copyrighted. ... The antithesis to 'illustrations or works connected with the fine arts' is not works of little merit or of humble degree, or illustrations addressed to the less educated classes.").
25 50 Cal. Rptr. 3d 607 (Ct. App. 2006). 126 Id. at 609 ("Kirby, professionally known as 'Lady Miss Kier,' 'Miss Kier' or 'Lady Kier' (hereafter, Kirby) was the lead singer of a retro-funk-dance musical group known as 'Deee-Lite' which was popular in the early 1990's. Deee-Lite made five albums which were distributed and sold throughout the world. The band was best known for its song 'Groove is in the Heart' from its first album released in 1990. The song's music video, which received extensive airplay on MTV, features band members clad in 'funky retro outfits, vivid graphics, groovy dance moves, a futuristic setting and an overall party feel.' In addition to being a musician, Kirby is a dancer, artist, choreographer and fashion designer. Kirby insists that, as 'Lady Kier,' she developed a 'specific, distinctive . . . look,' of a 'fashionable, provocative, and funky diva-like artistic character."' (alteration in original)). Courts continue to struggle with similar facts in the case of NCAA college athletes who are precluded from compensation by the amateur athletic rules and potentially by NCAA influence even after the players graduate from college. On identical facts, courts have made inconsistent determinations.
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Better than the tortured approach to tests of transformation or other judicial doctrines would be a return to the common law and statutory roots of publicity rights. To invoke the doctrine of publicity rights, the plaintiff must establish that the use of one's identity was in conjunction with the sale or advertising of a good or service (including Prosser's inclusion that advertising may be "to add luster to the name of a corporation, or for other business purposes" 
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In each of these video game cases, the depiction as an avatar or as part of the game play merely represents content without any proposed commercial activity. In each case there should be no First Amendment rights. But the absence of First Amendment rights does not negate the ability of parties to enter into contracts regarding participation of the celebrity, related rights of copyright and trademark, ancillary sales of goods, and a host of other terms that make such contracts fully valid and enforceable.
1 39 The free speech protection is not the end of the analysis, only the beginning.
It should also be noted that a person's interest in controlling her identity in commercial ventures is not restricted to celebrities and professional athletes. The attractive, the unattractive, and the private individual may each have a strong desire not to be exploited without permission. Since the earliest of the successful common law right of publicity cases, Pavesich v. New England Life Insurance Co.,1 40 courts did not require that the person photographed and used in an advertisement without permission be a famous person.
14 1 Instead, the doctrine was specifically developed to protect the general public from the intrusion of a rather new, aggressive commercial advertising medium:
The knowledge that one's features and form are being used for such a purpose, and displayed in such places as such advertisements are often liable to be found, brings not only the person of an extremely sensitive nature, but even the individual of ordinary sensibility, to a realization that his liberty has been taken away from him; and, as long as the advertiser uses him for these purposes, he can not be otherwise than conscious of the fact that he is for the time being under the control of another, that he is no longer free, and that he is in reality a slave, without hope of freedom, held to service by a merciless master; and if a man of true instincts, or even of ordinary sensibilities, no one can be more conscious of his enthrallment than he is.1 4 2
The distinction does not directly change the standard for liability. There may be a significant difference in the context of fair use, however, since it is more likely that a person who is a public official or public figure will be the subject of comment and criticism from the public.1 4 3 To the extent such comment or criticism is done using commercial products and services, the nature of that comment and 139 See Wood v. Lucy, Lady Duff-Gordon, 118 N.E. 214, 214 (N.Y. 1917) ("The law has outgrown its primitive stage of formalism when the precise word was the sovereign talisman, and every slip was fatal. It takes a broader view to-day. A promise may be lacking, and yet the whole writing may be 'instinct with an obligation,' imperfectly expressed. If that is so, there is a contract." (citations omitted)).
14 50 S.E. 68 (Ga. 1905). criticism must be taken into account in determining whether the particular use constitutes a fair use. As a result, the private individual should receive greater rather than less protection under the doctrine.
The competing concerns of protecting the publicity rights of the individual while protecting the First Amendment rights of free speech can therefore be best met by first separating out commercial speech from noncommercial speech. Where speech is likely to propose a transaction, the courts then apply the full fair-use test to assure that comment, criticism, and transformative uses are permitted while the rights holder's interests are properly protected from unauthorized exploitation. To make this approach fit within the existing framework of the publicity rights doctrine, however, requires an additional update to the common law articulation of the rule regarding publicity rights.
V. WITHIN THE FIRST AMENDMENT-UPDATING THE COMMON LAW RULE FOR CONSTITUTIONAL SCRUTINY
In light of the uncomfortable interpolation of publicity rights and free speech jurisprudence, the lessons of constitutional reassessment of defamation may be applied to publicity rights to achieve a prima facie case that meets established constitutional thresholds.
The Prosser (and Warren & Brandeis) elements of the prima facie case for publicity rights infringement should be modified as follows:
(i) The plaintiff must establish that the name, picture, or other likeness (such as voice or signature) is "of or concerning the plaintiff'; (ii) The plaintiff must establish that use of the publicity rights were ''proposing a commercial transaction" such as sale of goods or services or advertising those good or services; and (iii) The plaintiff must establish that the use was without consent.
Even if using plaintiffs identity without consent does propose a commercial transaction, the defendant's use must be permitted if such use is a fair use, applying an equitable rule of reason after addressing all factors relevant to the court and considered material by the defendant.
The suggested test incorporates those tort concepts that have been constitutionalized in the defamation and commercial speech context. Regarding the first element of the test, the burden of proof for the prima facie case must be on the plaintiff.1 44 In controversial decisions such as White v. Samsung Electronics America, Inc.1 45 and Kirby, the underlying issue was less the law and more the reach of the law to the particular plaintiff. This does not mean that the depiction 4 7 as applied in Facenda provides an excellent articulation of the approach. This element also helps to address some of the concerns raised by Judge Kozinski in his dissent in White. This element of the revised standard would rectify Judge Kozinksi's concerns regarding the harm of overprotecting intellectual property to restrain creativity in songs, novels, tabloids, and biographers.1 4 8 Similarly, the constitutionalization of fair use addresses the balancing questions raised by Judge Kozinski, enabling courts to promote public discourse without permitting free riders to exploit the goodwill of individuals to the detriment of their audience.
Regarding the third element of the test, the fair-use test should take into account the constitutional expansion that has already taken place. In Eldred v. Ashcroft,1 4 9 the Court identified fair use as one of the constitutional safeguards for copyright, along with the idea-expression dichotomy that affords copyright protection only to expression, not the ideas underlying that expression.1 50 The test should also be applied properly. "The factors enumerated in the section are not meant to be exclusive: '[S]ince the doctrine is an equitable rule of reason, no generally applicable definition is possible, and each case raising the question must be decided on its own facts.""' The refusal of a court to apply all four factors enumerated in the statute is somewhat problematic; a court's refusal to disqualify facts that will abrogate a defendant's constitutional rights is inconsistent with the purpose of fair use.
Fair use in the publicity rights context draws from trademark as well as copyright law. In applying the publicity fair use right, the role of nominative fair use must also be permitted. Nominative use applies "where the only word 146 See id. at 1399 ("Viewed separately, the individual aspects of the advertisement in the present case say little. Viewed together, they leave little doubt about the celebrity the ad is meant to depict."); cf White v. Samsung Elecs. Am., Inc., 989 F.2d 1512, 1513 (9th Cir. 1993) (Kozinski, J., dissenting) ("Overprotecting intellectual property is as harmful as underprotecting it. Creativity is impossible without a rich public domain.... Culture, like science and technology, grows by accretion, each new creator building on the works of those who came before. Overprotection stifles the very creative forces it's supposed to nurture.").
463 U.S. 60 (1983).
148 See White, 989 F.2d at 1513-14 (Kozinski, J., dissenting). Iso Id. at 219-20 ("[C]opyright law contains built-in First Amendment accommodations. First, it distinguishes between ideas and expression and makes only the latter eligible for copyright protection.. . . Second, the 'fair use' defense allows the public to use not only facts and ideas contained in a copyrighted work, but also expression itself in certain circumstances." (citation omitted)). reasonably available to describe a particular thing is pressed into service."152 As such, this use "lies outside the strictures of trademark law." 53 Because it does not implicate the source-identification function that is the purpose of trademark, it does not constitute unfair competition. Such use is fair because it does not imply sponsorship or endorsement by the trademark holder.
Nominative fair use will be a valid defense if the commercial use was not furthered by the publicity rights but is instead factually necessary. For example, in distinguishing between two competing products, a retailer will lawfully be able to identify the inventor of one of the two products so as to avoid public confusion. This is factually necessary and a nominative use of the name that does not constitute an endorsement of the product. It instead merely constitutes a historical fact. If the use was highlighted, or done in a manner to suggest an endorsement, then the use would exceed the fair use afforded to the retailer. As the Supreme Court explained, "When the mark is used in a way that does not deceive the public we see no such sanctity in the word as to prevent its being used to tell the truth."' 54 These additional safeguards should put ample separation between the common law interest protected by publicity rights and the constitutional need for unencumbered free speech and robust debate. By updating the common law rule to integrate the various constitutional decisions that now frame publicity rights, the proposed articulation should provide clearer guidance regarding the law and its continued vitality. Such a restatement will not change the law, but it will assist in making the law coherent for all who try to apply it.
VI. BEYOND THE FIRST AMENDMENT-REGULATING THE COMMERCIAL ACTIVITIES WITHIN TRADITIONAL MEDIA
It is not sufficient to recognize that video games and virtual worlds are media entitled to First Amendment protection. As described with television and social media, all regulation does not disappear, nor is it barred by the First Amendment. As illustrated through the endorsement rules of the FTC, the sponsorship rules of the FCC, and specialized rules regarding children's television and tobacco, regulation and rights exist within the broadcast window and printed cover of television and magazines.
For purposes of establishing a property regime in media, the laws must meet intermediate scrutiny or address marketing that is misleading, deceptive, or aggressive.' 5 5 "A content-neutral regulation will be sustained under the First Amendment if it advances important governmental interests unrelated to the suppression of free speech and does not burden substantially more speech than necessary to further those interests."' 5 6 The Supreme Court has repeatedly struggled with the application of this standard to various areas of speech.
5 7 With regard to commercial speech, the better approach, of course, is to assure that any system addressing misleading, deceptive, or aggressive advertising still meets the test of intermediate scrutiny, as in United States v. Alvarez.' 58 As the Supreme Court has recently held, the government may not simply bar false speech.'1 5 The plurality opinions in Alvarez highlight the challenge of crafting a coherent policy, yet Alvarez strongly suggests that even when addressing deceptive advertising, the speech has some constitutional protection, and as such the rules applied to such regulation must be narrowly tailored.
A. Reviewing the Content
Before applying this standard to video games and virtual worlds, it may be helpful to take a television example. (1964) (holding that actual malice requires proof that a defendant made a false statement with knowledge of the falsity or with reckless disregard for the truth).
162 485 U.S. 46, 57 (1988) (applying the public figure standard for self-described parody to deny a celebrity's intentional infliction of emotional distress claim). the media in ways that afford more relevant recourse than defamation litigation.
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Governor Palin' 6 4 and former New York Governor David Paterson' 6 5 each responded to Saturday Night Live's political satire with appearances on the show to respond to the characterizations. In the case of Governor Paterson, his appearance was not shy-calling the writers and performers to task for the repeated juvenile humor focusing on the Governor's visual impairment as opposed to his politics or performance as a leader.' 66 In the context of defamation, the relationship between the First Amendment and the common law has been established-defamation law provides a direct constraint on speech. So for public officials and public figures, the law has a very high deference for the speaker and low protection for the subject of the objectionable speech.
But false speech is not entitled to unbridled protection.1 67 In the case of private figures, the interests of the speaker must be balanced more carefully with the interests of the person harmed by the falsity of the speech.'
68 Although the plaintiff must show proof of falsity,' 69 this is a far cry from immunity. Harmful, tortious false speech remains actionable.
B. Distinguishing Commercial Conduct
In the case of commercial speech, there is a similar gradation of protection.-Extending the facts of the Saturday Night Live sketches to a more hypothetical situation, assume that NBC (licensor of Saturday Night Live) sold toasters or tables using tags featuring the image of either Sarah Palin or Tina Fey. Both would have a right of publicity that would require permission before their name or likeness was used to sell the commercial product. While the right implicates an interest of free speech, this is inherently a commercial transaction. The state's interest in 16 N.Y. Times, 376 U.S. at 304-05 (Goldberg, J., concurring). '6 Bosman, supra note 160. 165 here a newspaper publishes speech of public concern, a private-figure plaintiff cannot recover damages without also showing that the statements at issue are false."), with Gertz v. Robert Welch, Inc., 418 U.S. 323, 347 (1974) ("[S] o long as they do not impose liability without fault, the States may define for themselves the appropriate standard of liability for a publisher or broad-caster of defamatory falsehood injurious to a private individual.").
protecting its citizens' rights (whether as a property right or under a liability rule) is balanced against NBC's commercial transaction.
Moreover, the transaction is arguably misleading since the public could reasonably believe that the person identified has endorsed the product.1o Had NBC used a photo of a celebrity that does not believe in the claims made by the product, the use of the celebrity's image would be in violation of the FTC Endorsement Guidelines.' 7 ' So the state and federal government both have an additional interest in sustaining claims against unauthorized endorsements so as to assure that actual endorsements are made within the regulatory scheme.
In the case of the television episode, the free speech rights are predominant; in the case of sale of goods, the interests of the endorser are predominant and benefit a broader commercial system of reliable, accurate endorsements. At the same time, however, these rights under both state statute and common law tend to invoke a number of copyright common law principles. For example, the common law right of publicity seems to incorporate the first sale or exhaustion doctrine such that no claim has been successful for the assertion of publicity rights in the resale of goods.1
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The sale of a T-shirt continues to create a challenging, if not confounding example. Were a photograph on a T-shirt to accurately portray Tina Fey dressed as Sarah Palin, Tina Fey would likely have a publicity right in the commercial sale.
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Assuming the photograph was not significantly altered, the likeness would be as literal a translation one can make of a person's image. The much harder question is whether the photograph of Tina Fey's portrayal of Governor Palin would be sufficiently of or concerning Governor Palin to implicate her rights of publicity if reproduced and sold on T-shirts.
Like common law privacy and defamation, the "of or concerning test" must be the threshold question.174 One of the structural problems in Kirby was the very weak evidence that the video game depicted the plaintiff. Rather than addressing this question separately,, however, the court interpolated this factual issue into an analysis of the transformative nature of the game.' 75 The better approach and one more consonant with First Amendment jurisprudence is to require the plaintiff to establish that the depiction is of the plaintiff.1 76 The Prosser elements of the prima facie case remain the same: (i) name or picture or other likeness (such as voice or signature); (ii) has been used to advertise the defendant's product, to accompany an article sold, to add luster to the name of a corporation, or for other business purposes; (iii) without consent.1 7 7 Only if the elements of the prima facie case are met would the balancing be needed to address the speech interests of the unauthorized user. 1 7 8 Like copyright, the lack of authorization is not an acknowledgement of infringement.1 79 The next step is to determine whether the fair-use test, when taken as a whole, results in infringing use. 80 The transformative test focuses on the changes to image,' 8 but a useful reading of the fourth fair use factor might also be quite informative. The copyright language for the fourth factor is "(4) the effect of the use upon the potential market for or value of the copyrighted work." 8 2 As discussed above in the context of Comedy III, the court asks whether the defendant's work is the type that could well displace the plaintiffs own work or whether it would tend to be a work that the plaintiff would not be interested in creating.1 8 3 "The fourth factor looks to adverse impact only by reason of usurpation of the demand for plaintiffs work through defendant's copying of [protectable] expression from such work." 
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In this light, the fourth factor allows broader fair use where there is market failure or the transaction costs are too high to develop a scheme for licensing, while encouraging licensing instead of self-help where such a system exists. The fourth factor emphasizes comment and criticism over emulation. So it is particularly useful for trinkets and collectibles, where the owner of the rights (either copyright or publicity right) would likely be in the market for flattering goods but would object to goods that created parody, satire, or criticism.
But unlike the decision in Winter, the test for the publicity rights cause of action is only reached when there is a good or service being marketed.' 85 In the case of the Saturday Night Live T-shirts, the suggested fourth factor would result in a photograph of Tina Fey on a T-shirt likely being subject to Ms. Fey's publicity rights. Similarly, a flattering photograph of Sarah Palin on a T-shirt would be subject to Governor Palm's publicity rights. But a T-shirt of Tina Fey in costume as Sarah Palin would be unlikely to trigger any publicity rights for Governor Palin.
To the extent such an example captured the essence of the Saturday Night Live sketches, Tina Fey's publicity rights would likely survive in that T-shirt as well, but if the slogan or other context on the shirt were critical of the skits or Ms. Fey, then neither party would likely have publicity rights.
Courts must not apply these categorizations too mechanically. The fact that a speaker must pay for an advertisement to be heard does not transform that content into commercial speech,' 8 6 and courts must be rigorous to require that any regulated speech is "speech proposing a commercial transaction."'
87
Of course there remains some ambiguity, and line drawing has always been endemic to cases balancing copyright or speaker's rights. But the number of ambiguous cases drops dramatically when speaker's rights are categorically protected unless a plaintiff can establish that the speaker is proposing commercial activity without authorization.
185 Although the decision in Comedy III did not use the factor, it followed its logic, finding that the Three Stooges drawing was careful and exact, serving as an emulation usurping a marketing opportunity rather than a comment or criticism of the subject. See Comedy III Prods. Inc. v. Gary Saderup, Inc., 21 P.3d 797, 811 (Cal. 2001). 186 See N.Y. Times Co. v. Sullivan, 376 U.S. 254, 266 (1964) ("The publication here was not a "commercial" advertisement. . . . It communicated information, expressed opinion, recited grievances, protested claimed abuses, and sought financial support on behalf of a movement whose existence and objectives are matters of the highest public interest and concern. That the Times was paid for publishing the advertisement is as immaterial in this connection as is the fact that newspapers and books are sold. . . . [I]f the allegedly libelous statements would otherwise be constitutionally protected from the present judgment, they do not forfeit that protection because they were published in the form of a paid advertisement." (citations omitted)).
187 Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n, 447 U.S. 557, 562 (1980); see also Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 455-56 (1978) (recognizing, for First Amendment protection purposes, a distinction between "speech proposing a commercial transaction, and other varieties of speech").
C. Considerations for Commercial Conduct in the Media
One last type of commercial conduct must be considered-commercial activity within the medium. As identified in the FCC and FTC regulations, speech in media sometimes gives way to commercial conduct transacted through the media.' 88 Congruent with longstanding First Amendment protections, traditional television, radio, newspaper, and magazine advertising is treated as commercial speech, allowing for government regulation and application of publicity rights enforcement.1 89 Focusing on the regulatory scheme of the FTC and FCC, one significant consideration is the need to assure that a person promoting a good or service is intentionally doing so and can meet the regulatory obligations to do so. 190 For example, the regulation provides the following information:
Example 4: A well-known celebrity appears in an infomercial for an oven roasting bag that purportedly cooks every chicken perfectly in thirty minutes. During the shooting of the infomercial, the celebrity watches five attempts to cook chickens using the bag. In each attempt, the chicken is undercooked after thirty minutes and requires sixty minutes of cooking time. In the commercial, the celebrity places an uncooked chicken in the oven roasting bag and places the bag in one oven. He then takes a chicken roasting bag from a second oven, removes from the bag what appears to be a perfectly cooked chicken, tastes the chicken, and says that if you want perfect chicken every time, in just thirty minutes, this is the product you need. A significant percentage of consumers are likely to believe the celebrity's statements represent his own views even though he is reading from a script. The celebrity is subject to liability for his statement about the product. The advertiser is also liable for misrepresentations made through the endorsement. o See 16 C.F.R. § 255.1 (2012) (requiring that advertisers who continue to use endorsements reasonably believe the endorser still subscribes to the endorsement or uses the product).
"' Id. § 255.1 ex. 4.
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In the case of the infomercial, the celebrity is likely to be fully aware of her participation. Change the facts slightly, however, and one can readily imagine an underhanded weight loss infomercial in which celebrities are shown in photographs of before and after shots, allegedly demonstrating the weight loss effected by the product being sold. Under the FTC Endorsement Guidelines, the celebrities so pictured would have an affirmative duty for statements made using their pictures if the person depicted did not actually use the product or lose the reported weight.
A much more difficult situation arises when weight-loss programs publish celebrity pictures or film clips without permission. For example, actress Jessica Alba recently brought an action against the makers of Belly Bandit for use of her name and image on its weight loss campaign.1 9 2 If the claim is accurate, such an unauthorized use reflects a commercial use of the celebrity's name and likeness without permission that has consistently resulted in an actionable claim.
In addition, as the FTC suggests, the public would consider the celebrity's participation an endorsement, but since the celebrity neither consented nor was consulted, there can be no veracity to the claim. The public is being misled. The advertiser would be liable to the FTC for an unfair trade practice, but given the limited resources available to the regulatory agency, it is important that the celebrities involved take personal action to protect their integrity and the integrity of the marketplace.
A variation of this scenario may be developing more commonly as commercial sponsorship has returned to television. While an actor portraying a character in a television episode is unlikely to need to satisfy the endorsement obligations,' 9 3 a celebrity appearing on a talk show, contest show, or reality television episode should be constrained by the FTC Endorsement Guidelines. The celebrity's use or promotion of a product would influence the public and therefore should be permitted only if honest and accurate. 194 The FTC requires honesty from For purposes of this part, an endorsement means any advertising message (including verbal statements, demonstrations, or depictions of the name, signature, likeness or other identifying personal characteristics of an individual or the name or seal of an organization) that consumers are likely to believe reflects the opinions, beliefs, findings, or experiences of a party other than the sponsoring advertiser, even if the views expressed by that party are identical to those of the sponsoring advertiser. The party whose opinions, beliefs, findings, the endorser.1 9 5 The FCC complements this by requiring that the consideration be acknowledged in the credits.1 96 Together, the system reflects a desire to keep the existence of commercial content recognizable for the consumer.
Additional issues are arising with regard to embedded sponsorships in editorial content. In these situations, issues arising in media like television, motion pictures, and magazines may be better understood through the rules of video game advertising.
Rather than trying to treat video games and virtual worlds as conceptually separate from traditional media, a much better approach will be to import these existing expectations into the media activity. Of course, just as television, print, film, and newspapers may have some minor differences among the various media, the rules applying to new media must take those issues into account as well.
VII. BEYOND THE FIRST AMENDMENT-REGULATING COMMERCIAL ACTIVITIES WITHIN THE MEDIA OF VIDEO GAMES, VIRTUAL WORLDS, AND SOCIAL MEDIA
As demonstrated by the Supreme Court, video games, virtual worlds, and social media are constitutionally protected media that should be treated as much like traditional media as possible. Just as the Court pointed out that the risks of video games were in degree rather than kind,' 97 the approach of the Court to limit and frame regulation in the context of media generally rather than in relation to the particular technology will allow the technologies and doctrine to evolve more appropriately.
Interactive digital media-including, inter alia, video games, virtual worlds, websites, social media, and mobile applications-should be addressed distinctively only where particular technologies would otherwise create unintended outcomes. New technologies have been a part of the First Amendment jurisprudence throughout the past century, but 'the basic principles of freedom of speech and the press, like the First Amendment's command, do not. vary' when a new and different medium for communication appears." 9 8 The sale of the games or the or experience the message appears to reflect will be called the endorser and may be an individual, group, or institution.
Id. § 255.0(b). The audience will likely be able to separate out the beliefs of a character from the person portraying that character in fictional media, but the audience should be able to rely on the nonfictional nature of the other media to expect the person to mean what they present. 
A. No Licenses Are Requiredfor Avatars
The consequence of treating interactive digital media as traditional media necessitates treating those activities as wholly protected by the First Amendment. The use of an avatar in a video game is no different than Tina Fey's portrayal of Governor Palin: both are protected speech. The decision in Kirby was correct, not because the use was transformative, but because there is simply no right of publicity in the absence of speech proposing commercial conduct.
2 00 In this regard, interactive digital media should be treated in the same manner as biographies, documentaries, gossip magazines, and the media that covers sports and entertainment.
The lack of a legal right will not lead to the wholesale unauthorized use of celebrities in video games for a few practical reasons. First, the laws of defamation also continue to apply in their traditional context so that knowingly false depictions will give rise to liability just as they would in film, theatre, and television. Secondly, the commercial importance of the celebrity depiction comes not only from participation in the content, but also importantly from active participation in marketing and promoting the content.
A third important factor is the access necessarily afforded to game makers so they are effective in creating high quality content. The rule described for video games is no different than the rule for narrative and documentary films. There is no requirement of obtaining the consent of a person depicted. But the need for access to private information, the assistance that can come from the person involved, and the assurances that the party is not collaborating with a direct competitor drive 201 most professionals to seek licenses as a practical business requirement.
Even if there is some expansion of the unauthorized use of avatars in video games and virtual worlds, there is simply no basis for distinguishing this 199 See N.Y. Times Co. v. Sullivan, 376 U.S. 254, 266 (1964) (finding that it does not matter if publisher was paid to publish the material to determine whether the speech is considered commercial).
200 See supra Part VI. A-B. 201 This is why the litigation involving athletes includes student athletes. Even in the absence of any legal requirement, the game publishers would prefer license agreements, "official" products, and the goodwill of the players. It is the legal infirmity caused by the NCAA eligibility rules that interferes with the appropriate market forces and triggers the dispute. Cf Hart v. Elec. Arts, Inc., 808 F. Supp. environment from the mainstream media. Gossip magazines exist solely on the basis of the unauthorized depiction of celebrities. Whether tolerated or despised, they represent protected speech that is part of the ecology of the celebrity. The existence of their counterparts in cyberspace may be bemoaned, but it cannot be denied.
B. Commercial Conduct in Cyberspace Still Requires Consent, Disclosure, and Honesty
A different outcome should occur if the use triggers a proposal for commercial conduct. The elements of the prima facie case remain the same: (i) name or picture or other likeness (such as voice or signature); (ii) has been used to advertise the defendant's product, to accompany an article sold, to add luster to the name of a corporation, or for other business purposes; (iii) without consent.202 The only difference from the common law tradition is the efficacy of an interactive medium.
Interactive digital media has two features that distinguish it from traditional media to a certain degree. First, through hyperlinks, QR codes, or other technologies, a vendor can link the identity of the endorsing party more directly with goods and services. With the click of a mouse or touch of a finger, a consumer can complete the purchase of an item displayed on the screen. In contrast, even an infomercial requires the consumer to dial a phone number and speak to a sales agent.
The efficiency of interactive digital media enhances the power of the publisher to propose-and consummate-the consumer transaction more readily, so the law should take into account this ease of commercial conduct. But this difference is based on technology, not medium. A newspaper presented on a computer or mobile device has the same efficiencies as a blog or video game. The newspaper's use of the technology to consummate sales of goods should be treated with no greater or lesser deference than that of the blogger or video game publisher.
Second, unlike with television and motion pictures, it remains technologically more difficult to embed a celebrity in interactive digital media content without the participation of that celebrity. A producer must instead use a look-alike to approximate a celebrity 203 or digitally recreate a performance. 20 4 The technique is popular in advertising 205 but expensive for feature projects (for now). In media that is animated, however, no such barrier exists, so comic book authors have no particular barriers to access celebrity identities. 206 Much of interactive digital media is animated to a greater or lesser degree, and therefore the need to personally involve a celebrity in the creation of content is simply not a production imperative. As a result, one of the key opportunities to arrange consent and to control the use of one's identity is missing from interactive digital media.
Neither of these differences is exceptional; they are just part of the continuum of media that ranges from highly literal to highly conceptual. In all media, however, there are implications regarding how consent is obtained and how the use of content or advertising is communicated to the endorser.
To better understand how the conunon law, statutory, and regulatory duties apply, a series of guidance hypotheticals based upon those of the FTC may prove the most helpful.
Example 1: "A television advertisement for a particular brand of golf balls shows a prominent and well-recognized professional golfer practicing numerous drives off the tee. This would be an endorsement by the golfer even though she makes no verbal statement in the advertisement."
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As an endorsement, this is also a commercial use of the professional golfer's identity, requiring express permission.
If utilized in interactive digital media where the publisher of a video game was the golf ball manufacturer, predominantly using the game for the sale of its golf balls, that use would be a commercial use requiring express permission. The test would not be intent, but whether the publisher was gaining direct commercial advantage from the sales of the golf balls promoted by the game.
If used in interactive digital media, and the publisher of a video game was not the golf ball manufacturer but chose to name a brand of golf balls for verisimilitude, that use would not be a commercial use and would require no express permission. Since the publisher was not gaining any commercial advantage tied to the sales of the golf balls, it would not be proposing a commercial transaction.
Using the same facts as above, if the publisher allowed the consumer to click, touch, or otherwise interact with the golf balls, the publisher still would not be proposing a commercial transaction unless the publisher received direct or indirect compensation for the interactivity. For example, if the publisher received a portion of the proceeds from the sales of the golf balls or if the publisher received compensation from the golf ball producer for providing the interactivity, only then would the publisher be engaging in a commercial transaction.
Example 2:
A film critic reviews a motion picture.
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The review is originally published in a newspaper-this does not require the publisher to obtain any rights of publicity for the critic (though the employment agreement may require the publisher to do so for other reasons).
The review is originally published on a website-this does not require the publisher to obtain any rights of publicity for the critic (though the employment agreement may require the publisher to do so for other reasons).
The interactive digital media version of the review includes links to the film's web page, to the film distributor, and to a listing of exhibitors. There is no direct or indirect payment from these parties to the publisher or reviewer, so there would be no proposal of a commercial transaction. In the same way, news stories that link to the home page or stock exchange listing of the companies mentioned in the story do not propose any commercial transaction and need no disclosures or permissions.
The interactive digital media version of the review includes links to the film's web page, to the film distributor, and to a listing of exhibitors paid for by the film producer. If the publisher and film review were to come to rely on the revenues of the film distributor, it would likely encourage more positive reviews. Such payments should require disclosure by the publisher and could rise to an endorsement if made to the reviewer directly or made a condition of employment by the publisher receiving compensation.
The review is accurately excerpted on an unrelated website or news aggregator service. This does not require the publisher or re-publisher to obtain any rights of publicity for the critic.
Example 3: "A film critic's review of a movie is excerpted in an advertisement. When so used, the review meets the definition of an endorsement because it is viewed by readers as a statement of the critic's own opinions and not those of the film producer, distributor, or exhibitor." "When there exists a connection between the endorser and the seller of the advertised product that might materially affect the weight or credibility of the endorsement (i.e., the connection is not reasonably expected by the audience), such connection must be fully disclosed."
In the area of reviews, accurate reporting of such information has been treated as being available to the film producer, distributor, or exhibitor as implied consent or under a fair use analysis. 2 12 In the absence of consent by a film critic or other content creator, the extent of the fair use of such unintended exploitation of the endorsement should be modest and take into account the forum in which the original content was presented. It is in the public's interest that positive statements about goods, services, or media not be commercially exploited for commercial gain because such use would chill comments about such products and could constitute a form of aggressive marketing that should be actionable. The next examples explore this challenge.
Example 4: "A television advertisement for a housewares store features a wellknown female comedian and a well-known male baseball player engaging in light-hearted banter about products each one intends to purchase for the other. The comedian says that she will buy him a Brand X, portable, high-definition television so he can finally see the strike zone. He says that he will get her a Brand Y juicer so she can make juice with all the fruit and vegetables thrown at her during her performances. The comedian and baseball player are not likely to be deemed endorsers because consumers will likely realize that the individuals are not expressing their own views." 2 13
The FTC guidance on this fact pattern seems inconsistent with the other guidance on celebrity endorsements and suggests that a comedian and athlete may misrepresent their personal preferences if it is sufficiently clear that they are appearing in an advertisement. It is difficult to think these participants in the advertisement are substantially different from the celebrity in the cooking show watching the undercooked chicken.
2 14 The challenge here is that this is a "television advertisement" rather than an infomercial, so that the celebrity's 234-35 (2000) (arguing that information should be made available to anyone as a public good).
213 16 C.F.R. § 255.0(e) ex. 7; id. ex. 1 ("Any alteration in or quotation from the text of the review that does not fairly reflect its substance would be a violation of the standards set by this part because it would distort the endorser's opinion."); see id. § 255.1(b). 214 Id. § 255.1 ex. 4; see supra text accompanying note 191.
Nothing in these default rules, however, affects the parties' right to contract for limits on the use of the avatars in exchange for value (financial, promotional, etc. ) by the band. There is no First Amendment right to breach a contract.
The publisher of the game links the performers to iTunes or another site for purchasing music designated by the user. The publisher receives no compensation for these links but merely provides them as a convenience to the user. In this case, the publisher is not creating a link to propose a transaction. Like the newspaper and blog links, such interactivity does not result in a requirement for acquisition of publicity rights nor does it make the musician an endorser of the music or music service.
The publisher of the game directly or indirectly receives payments for links or clicks to a particular vendor that sells the music played in the game and merchandise worn by the avatars. Users are encouraged to buy from their favorite musicians while playing the game. In this case, the publisher is now proposing a commercial transaction. The publisher would need the express permission of each musician identified. The musician, in turn, would be subject to the requirements under the FTC Act because the musician is essentially endorsing the publisher as merchandise vendor as well as the particular products associated with the -* 218 musician's avatar. The game play includes scenes where a musician's avatar is shown selecting a particular restaurant to feed the band after a concert. If this is part of the narrative of the game, no publicity rights are required and the musician will not be considered as providing an endorsement. Where the publisher receives payment for selecting a particular restaurant to show in such sequence, the use of the musician's avatar is a commercial use requiring express publicity rights. When the musician provides publicity rights for such use, the musician is an endorser of the goods or services identified.
Example 7: A mobile phone application (app) allows the camera to take pictures of objects and people. From a distance greater than ten feet, the app can identify individuals using facial recognition software, and goods, such as clothing, from information contained in that good (which may include RFID technology, digital fingerprinting, or other data systems). Information in the app database allows the camera to open merchant websites related to the individuals and goods photographed.
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If the app provides only product information without regard to the individual photographed, there is no proposed commercial transaction and no action suggesting an endorsement. Neither right would be implicated.
218 Id. § 255.1(c). 219 While such a technology may raise considerable privacy concerns that are matters of first impression, such issues are beyond the scope of this Article.
If the app worked only on those celebrities who agreed to be part of the database, such agreement would necessarily include the applicable rights of publicity. Such celebrities should be considered endorsers of the products they presented in the system.
If the app disclosed what goods a celebrity was wearing and identified the particular products with the person photographed, such disclosure would be comparable to that of a fashion magazine. No rights of publicity or treatment as an endorser would be required.
If the app disclosed what goods a celebrity was wearing, identified the particular products with the person photographed, and allowed the consumer to directly purchase those goods, then if the app publisher also received direct or indirect compensation for the transactions which occurred, the app publisher would be required to acquire the publicity rights of each person portrayed. Each person should therefore be governed as an endorser of her associated products.
Example 8: A video game is provided to the public for free with in-game tokens for purchase.
2 2 0 Using the in-game payments, a player can purchase an avatar of the player's favorite musician or athlete. More popular avatars are sold for a premium price.
This situation is perhaps the most challenging intersection of commercial law and publicity rights. Absent any additional goods or services, the publication of the avatar alone is not in conjunction with goods or services and therefore not subject to any consent of the participant, notwithstanding the direct payment for the participation.
If, instead, the avatars of musicians and athletes feature clothing or goods for which the publisher has received any compensation, then that use constitutes a commercial exploitation of the avatar by the publisher for such goods. For example, if the musician's avatar is wearing a shirt with a popular soft drink logo, and the soft drink manufacturer paid for the placement of the trademark on the avatar, then the use is no longer merely editorial in nature. It is now a commercial use, requiring consent of the person identified as the avatar and accuracy as to the endorsement under the FTC Endorsement Guidelines.
If, instead, the publisher hyperlinks the avatars to commercial websites so that the player can consummate purchases using the avatar for which the publisher receives direct or indirect compensation, then this integration of the avatar and the commercial transaction is a use proposing a commercial transaction, requiring consent of the person identified as the avatar and accuracy as to the endorsement under the FTC Endorsement Guidelines.
These examples are illustrative. There are a myriad of technological ways for a publisher of content to use the identity of individuals without their consent. When such use involves payment to that publisher from an advertiser or seller of goods and services, it becomes subject to publicity rights. If the publisher enables the player or consumer to use the identity to make a purchase or engage in commercial activities with goods or services and the publisher receives some direct or indirect compensation for such interactivity, then the publisher must acquire the publicity rights for such use. If there is no commercial activity or compensation to the publisher, then no permission is required.
Once consent has been given, it may include compensation for the publicity rights. If so, then the compensation for endorsement should be disclosed.
The ubiquity of the Internet should be used to make the disclosure more efficient, accessible, and resilient. Any party who has an obligation as an endorser should be required to make the information regarding the existence of the endorsement relationship publicly available on a permanent website, such as the primary website associated with the medium in which the advertisement or endorsement occurred. For interactive digital media, the link should also be integrated directly into the interactive media in question. Having the information in a permanent and more readily accessible form will increase consumer access to accurate information, one of the many goals of the First Amendment.
CONCLUSION
By using the intersection of existing trade law with the traditional publicity rights doctrine, the developing law of cyberspace can be applied to digital interactive media in predictable ways designed to protect against consumer fraud and protect the legitimate commercial interests of endorsers without impinging on the First Amendment. The system requires the more granular analysis that courts and regulators have applied in traditional media for decades.
By using the core principles of existing law, the concerns about technological innovation diminish and continued advancement of free speech can be promoted. The FTC and FCC provide an established road map to follow. If publicity rights doctrine is properly understood and used in a manner consistent with commercial speech jurisprudence, much of the tension between publicity rights and the First Amendment can be reduced, and the content system can be maintained to address the constantly changing landscape of interactive digital media.
